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Throughout history, the family has been considered the primary nucleus of
social organization, and the law has played a crucial role in the regulation
and protection of its members'rights and obligations.

This book seeks to explore and analyse the importance of family law from
multiple perspectives. Changes in the forms of cohabitation, new family
conceptions, new reproductive technologies and gender equality are cur-
rent unresolved legal challenges, where a historical view has much to offer.
It sheds light on the interactions between family, law, and society over the
centuries, exploring the tensions, contradictions and changes that have
defined this complex relationship. It contributes to the current debate on
the legal challenges and dilemmas facing the family institution in the twen-
ty-first century.

This book is a thought-provoking and critical analysis, offering a panoramic
look at the evolution of family law and its impact on today’s society.

Ewa Dawidziuk is an Assistant Professor at the Faculty of Law at SWPS
University in Warsaw, Poland. Her research focuses on executive criminal
law, the functioning of various types of places of detention. She she has
been serving as Vice-Dean of the Faculty and Director of the Criminal
Executive Law Department within the Ombudsman Office.

Patricia Panero is a Professor of Roman Law at the Faculty of Law at
University of Barcelona (Spain). She is also a member of the research Trajan
University of Barcelona, and member of the research group on Conflict
Management. In addition, her work always takes into account the possible
influence that the Institutions of Roman Law may have on current law.

Anna Tarwacka is a Professor of Roman Law at Cardinal Stefan Wyszynski
University in Warsaw, Poland. Her research focuses on the legal aspects of
ancient literary texts. She also popularises Roman law through her blog and
YouTube channel and is a children’s book author. She served as Vice-Dean
of the Faculty from 2016 to 2020, and currently is the Editor-in-Chief of the
journal Zeszyty Prawnicze.

‘\\\Il/// UKSW

SWPS
UNIWERSYTET KARDYNALA

‘///ll \\\% U niverSity STEFANA WYSZYNSKIEGO

N

I\

W WARSZAWIE

ISBN 978-3-631-91010-

I

97783631°910108 WWW.peterIang.com




Family, Law, and Society: from Roman Law to the Present Day



lus, Lex et Res Publica
Studies in Law, Philosophy and Political Cultures

Edited by Barbara Janusz-Pohl and Anna Jaron

Volume 28



Ewa Dawidziuk / Patricia Panero / Anna Tarwacka (eds.)

Family, Law, and Society: from Roman
Law to the Present Day

2

PETER LANG

Berlin - Lausanne - Bruxelles - Chennai - New York - Oxford



Bibliographic Information published by the Deutsche Nationalbibliothek
The Deutsche Nationalbibliothek lists this publication
in the Deutsche Nationalbibliografie; detailed bibliographic
data is available online at http://dnb.d-nb.de.

Library of Congress Cataloging-in-Publication Data
A CIP catalog record for this book has been applied for at the
Library of Congress.

Cover illustration: Courtesy of Benjamin Ben Chaim.

This publication was financially supported by the Cardinal Stefan
Wyszynski University in Warsaw.

This publication has been financially supported by SWPS University.

‘\\\l/////é SWPS

‘///ll\\\g University

ISSN 2191-3250
ISBN 978-3-631-91010-8 (Print)
E-ISBN 978-3-631-91068-9 (E-Book)
E-ISBN 978-3-631-91069-6 (E-PUB)
DOI 10.3726/b21356

© 2023 Peter Lang Group AG, Lausanne
Published by Peter Lang GmbH, Berlin, Deutschland

info@peterlang.com - www.peterlang.com

All rights reserved.

All parts of this publication are protected by copyright. Any
utilisation outside the strict limits of the copyright law, without
the permission of the publisher, is forbidden and liable to
prosecution. This applies in particular to reproductions,
translations, microfilming, and storage and processing in
electronic retrieval systems.

This publication has been peer reviewed.



Contents

INEFOAUCHION .uoeeeireeeeieciieicitereee e raesesasesseases st ea s ssenae
Chapter I. Family: Origin and historical evolution ..........ccceceeveverenerrerrennenn.

Aleksandra Szymaviska

Protection of a wife’s assets in the event of her husband’s financial

problems in Paulus de Castro’s printed commentaries and collections of
COMSTHA vttt ettt

Belén Ferndndez Vizcaino
Some assumptions of ius adscrescendi in the material necessary
SUCCESSION Of TUS CIVIIE ..o ees

Bronistaw Sitek
“Hominis” appellatione tam feminam quam masculum contineri non
dubitatur. Interpretation of Gai. D. 50.16.152 .....ccceeeuviureeuneereeeneereeeeneeresenreenenns

Anna Tarwacka
Adoption under the scrutiny of the censors in Republican Rome ...................

Maria Casola
Family: A brief legal historical reflection ...........ccceeveeeenencnencnerernernensennenne

Sebastiano Tafaro
Family in historical perspective: Yesterday and today—Rhapsodic peeks
between the past and a bit of the present .........cocveeveveeeneneenerneereseerenens

Anna Karabowicz
The Roman-Christian roots of the modern institution of marriage:
Historical evolution in EUIOPE .......cccccrveeurenieirenceeineneieirecieineesetseeeseeseeseesenenne

Chapter II. The family as the foundation of SOCIEY ........ocveuveuverrerrerrerrerrennennes

Jaime Bonet Navarro
The secularization of marriage in EUTOPE .......cccuevevereceneerernernerrenneenernensensenes



6 Contents

Anna Siemifiska
The family as the basis of the richness of civil society: That is, the need to
(change) the method of interpreting civil law in Poland .........cccccccocvincuncnncen.

Monika Nowikowska
Protecting children online ...

Rosa Indellicato
Social transformations: The family as the fundamental nucleus for
edUCAtiON 1N VAIUES ...c.uveeriiiecieiriciireci ettt eaes

Chapter III. Family, constitution and fundamental rights ...........ccccocvenincencs

Marta Cantin Larumbe
The paradigm of the family in the Spanish Constitution of 1931 ...................

Iwona Florek
Changes in Polish labor law to support parents on the labor market ............

Kinga Flaga-Gieruszytiska & Aleksandra Klich
The community interview in Polish civil proceedings: Selected issues ..........

Beata Stepien-Zatucka
The lengthiness of court proceedings in Poland as more than a systemic
PIODIEIN oottt

Patricia Panero Oria
The existence of filiation between a woman and a child born of another
pregnant woman from the Roman juridical experience .........ccoooevevreeunennce.

Malgorzata Eysymontt

Application for the Court’s authorisation to perform, on behalf of a

minor, an act exceeding the scope of ordinary administration of the

child’s property in the light of Polish law: Practical remarks ........ccccocovueeuneeee



Contents 7

Chapter IV. The family in an inclusive and global society: Changes in the

FAMILY SEIUCTULES ..ecvuerieireieecieisiecieie ettt eb s es st eaes 357
Teresa Dupld Marin

The intestate succession of “half-brothers” in the current family

structure: A proposal for a return to the original Roman regulation ............. 359

Ewa Dawidziuk
Prisoners’ contact with their families: Current problems based on the
2022 amendment of the Executive Penal Code and penitentiary practice

I POLAN . 375
Anna Wilk

New problem in family law: “Animal family members” after divorce—
Reflections in the context of Polish and Spanish [aw ........cc.ccoeevevecrrcvencineneee 389

Joanna Bocianowska
Psychoanalysis in the field of law: The analysis of the notion of
ownership and its HMILS ......cccveveeeriereeeneiricineieecneeeeceieecsee e sesesaesseaees 401

Sergio Barbaro
Datafication, family and the protection of children’s privacy ........c.ccocoeeveereneee 409

Salvatore Antonello Parente
Toward a new family-friendly tax system: Which tax regime? .........ccoceeunee. 427

Chapter V. The family of the 21 century and the crisis of values ............c....... 447

Laura Tafaro
Family, new vulnerabilities and metaverse between protection needs and
OPPOITUNILIES .oviviiiiiiiiicc b 449

Mariusz Zatucki
The approach of family and succession law to digital assets .......c.ccccreevvcreneee 471

Ewa Jedrzejewska
Division of joint property of spouses after termination of marital
property: Selected practical Problems ........ccoecreeeneereeenerneennerseeenerneensennene 487

Elzbieta Zebek
European Union environmental policy toward SOCIety ........cccoveeeveereurevcureneee 499






Introduction

It is an honor and a satisfaction for me to introduce this monograph which
incorporates a complex and interdisciplinary vision of a subject that, although
it is constantly present in our positive law, it still is the result of the impact that
Roman Law has had on our European legal tradition.

Indeed, the greatness, meaning and usefulness of this law does not suffer a
substantial decline with the end of its practical application. It is well-known,
the unique ability of the Roman Law to develop equitable fair principles, which
exceed its own space-time coordinates and adapts to the new realities of many
years in which in one way or another will continue in force, providing solutions
to various social interactions. These concepts postulated by Roman Law are the
axis of the juridical history of the European continent.

Despite the scientific value that everything historical entails, the work we pre-
sent here is a proof of this, and as its title indicates, it is not limited to showing
a historical vision of some institutions of family law. This work shows precisely
how Roman Law has adapted to a rapidly changing world, especially in the field
of the family, an institution considered one of the three basic pillars of law and
society.

In the vast legal system framework, few areas are as fundamental and complex
as those involving family and its relationship with society. Throughout history,
the family has been considered the primary nucleus of social organization, and
the law has played a crucial role in the regulation and protection of its member’s
rights and obligations.

In this book, this intricate relationship is discussed throughout time, from the
beginnings of Roman Law to nowadays. Through an in-depth and rigorous anal-
ysis, we examine how family conceptions and its legal rules and regulations have
evolved, adapted to social, cultural and political changes.

We can’t ignore the challenges facing Family Law in Europe. Demographic
transformations, technological advances, changes in family patterns and social
inequalities raise questions and ethical dilemmas that require a constant adap-
tation and updating of family laws. It is imperative that legislators, academics,
legal practitioners and society as a whole, actively collaborate to address these
challenges and ensure that family law remains a driver of justice and fairness in
Europe.

In this context, this book seeks to explore and analyze the importance of
family law from multiple perspectives. Changes in the forms of cohabitation,



